Federal Deposit Insurance Corporation

amending statement has been com-
pleted in accordance with the applica-
ble requirements or that any informa-
tion contained therein is true, current,
complete or not misleading. Every
Form MSD-4, Form MSD-5, or amend-
ing statement filed with the Corpora-
tion under this part shall constitute a
filing with the Securities and Exchange
Commission for purposes of section
17(c)(1) of the Act (15 U.S.C. 78q(c)(1))
and a report, application, or document
within the meaning of section 32(a) of
the Act (15 U.S.C. 78ff(a)). Forms MSD-
4 and MSD-5 can be obtained from the
FDIC regional office for the area in
which the bank is located.

[42 FR 40891, Aug. 12, 1977, as amended at 45
FR 37179, June 2, 1980; 60 FR 31384, June 15,
1995]
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§344.1 Purpose and scope.

(a) Purpose. The purpose of this part
is to ensure that purchasers of securi-
ties in transactions effected by a state
nonmember insured bank (except a Dis-
trict bank) or a foreign bank having an
insured branch are provided adequate
information regarding transactions.
This part is also designed to ensure
that banks subject to this part main-
tain adequate records and controls
with respect to the securities trans-
actions they effect.

(b) Scope; general. Any security trans-
action effected for a customer by a
bank is subject to this part unless ex-

§344.2

cepted by §344.2. A bank effecting
transactions in government securities
is subject to the notification, record-
keeping, and policies and procedures
requirements of this part. This part
also applies to municipal securities
transactions by a bank that is not reg-
istered as a ‘““municipal securities deal-
er” with the Securities and Exchange
Commission. See 15 U.S.C. 78c(a)(30)
and 780-4.

§344.2 Exceptions.

(a) A bank effecting securities trans-
actions for customers is not subject to
all or part of this part 344 to the extent
that they qualify for one or more of the
following exceptions:

(1) Small number of transactions. The
requirements of §§344.4(a) (2) through
(4) and 344.8(a) (1) through (3) do not
apply to a bank effecting an average of
fewer than 200 securities transactions
per year for customers over the prior
three calendar year period. The cal-
culation of this average does not in-
clude transactions in government secu-
rities.

(2) Government securities. The record-
keeping requirements of §344.4 do not
apply to banks effecting fewer than 500
government securities brokerage trans-
actions per year. This exemption does
not apply to government securities
dealer transactions by banks.

(3) Municipal securities. This part does
not apply to transactions in municipal
securities effected by a bank registered
with the Securities and Exchange Com-
mission as a ‘“‘municipal securities
dealer’” as defined in title 15 U.S.C.
78c(a)(30). See 15 U.S.C. 780-4.

(4) Foreign branches. Activities of for-
eign branches of a bank shall not be
subject to the requirements of this
part.

(5) Transactions effected by registered
broker/dealers. (i) This part does not
apply to securities transactions ef-
fected for a bank customer by a reg-
istered broker/dealer if:

(A) The broker/dealer is fully dis-
closed to the bank customer; and

(B) The bank customer has a direct
contractual agreement with the
broker/dealer.

(ii) This exemption extends to bank
arrangements with broker/dealers
which involve bank employees when
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§344.3

acting as employees of, and subject to

the supervision of, the registered
broker/dealer when soliciting, rec-
ommending, or effecting securities

transactions.

(b) Safe and sound operations. Not-
withstanding this section, every bank
effecting securities transactions for
customers shall maintain, directly or
indirectly, effective systems of records
and controls regarding their customer
securities transactions to ensure safe
and sound operations. The records and
systems maintained must clearly and
accurately reflect the information re-
quired under this part and provide an
adequate basis for an audit.

§344.3 Definitions.

(a) Asset-backed security means a secu-
rity that is serviced primarily by the
cash flows of a discrete pool of receiv-
ables or other financial assets, either
fixed or revolving, that by their terms
convert into cash within a finite time
period plus any rights or other assets
designed to assure the servicing or
timely distribution of proceeds to the
security holders.

(b) Bank means a state nonmember
insured bank (except a District bank)
or a foreign bank having an insured
branch.

(c) Cash management sweep account
means a prearranged, automatic trans-
fer of funds above a certain dollar level
from a deposit account to purchase a
security or securities, or any pre-
arranged, automatic redemption or
sale of a security or securities when a
deposit account drops below a certain
level with the proceeds being trans-
ferred into a deposit account.

(d) Collective investment fund means
funds held by a bank as fiduciary and,
consistent with local law, invested col-
lectively:

(1) In a common trust fund main-
tained by such bank exclusively for the
collective investment and reinvest-
ment of monies contributed thereto by
the bank in its capacity as trustee, ex-
ecutor, administrator, guardian, or
custodian under the Uniform Gifts to
Minors Act; or

(2) In a fund consisting solely of as-
sets of retirement, pension, profit shar-
ing, stock bonus or similar trusts
which are exempt from Federal income
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taxation under the Internal Revenue
Code (26 U.S.C.).
(e) Completion of the transaction

means:

(1) For purchase transactions, the
time when the customer pays the bank
any part of the purchase price (or the
time when the bank makes the book-
entry for any part of the purchase
price, if applicable), however, if the
customer pays for the security prior to
the time payment is requested or be-
comes due, then the transaction shall
be completed when the bank transfers
the security into the account of the
customer; and

(2) For sale transactions, the time
when the bank transfers the security
out of the account of the customer or,
if the security is not in the bank’s cus-
tody, then the time when the security
is delivered to the bank, however, if
the customer delivers the security to
the bank prior to the time delivery is
requested or becomes due then the
transaction shall be completed when
the bank makes payment into the ac-
count of the customer.

(f) Crossing of buy and sell orders
means a security transaction in which
the same bank acts as agent for both
the buyer and the seller.

(g) Customer means any person or ac-
count, including any agency, trust, es-
tate, guardianship, or other fiduciary
account for which a bank effects or
participates in effecting the purchase
or sale of securities, but does not in-
clude a broker, dealer, bank acting as a
broker or a dealer, issuer of the securi-
ties that are the subject of the trans-
action or a person or account having a
direct, contractual agreement with a
fully disclosed broker/dealer.

(h) Debt security means any security,
such as a bond, debenture, note, or any
other similar instrument that evi-
dences a liability of the issuer (includ-
ing any security of this type that is
convertible into stock or a similar se-
curity) and fractional or participation
interests in one or more of any of the
foregoing; provided, however, that se-
curities issued by an investment com-
pany registered under the Investment
Company Act of 1940, 15 U.S.C. 80a-1 et
seq., shall not be included in this defi-
nition.

(i) Government security means:
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